respondent   points   to  the  fact   that Mr.   Bjes  did not  initially  testify
on this  point but did  so  in  rebuttal after Mr.   Borella  testified,   and
that Mr.   Bjes admitted  that  he  did not  direct  this offer to any member
of mine management.     Respondent  submits  "that  it  is  incredible  that
Mr.   Bjes would make  such an  offer and not press mine management  for an
answer  in   this  situation and  it  is  questionable why Mr.   Bjes waited until
Thursday,   July   30,   1981,   to  make such an offer if he ever did."

Respondent  suggests   that   consideration be given  to Mr.   Bjes1   timing
in invoking his   rights under   section 105 (c)  of  the Act.     In  this  regard,
respondent   states  that Mr.   Wall,  who was  the miner operator,   returned
to work  the week of July  28,   1981,   and consequently,   every member of  the
crew was bumped back.     Mr.   Bjes was bumped from the senior shuttle car
operator   to   the  junior one.     His senior,  Mr.   Peterman,   chose  the No.   4
car that Mr.   Bjes had operated  since January so Mr.   Bjes was forced to
operate  the  low-profile cars.     Since the No.   10 car was  the older one,
Che No.   9   car was  used,   and Mr.   Bjes  realized that he would be  forced
to operate  the No.   9  car which by his own admission   (with which Mr.   Peterman
apparently  concurred) was more uncomfortable  than the No.   4 car until
he was  able  to bid  to  another  job.     Thus,   respondent  concludes  that his
right   to  refuse  unsafe work afforded him with an opportunity to remove
himself  from an  uncomfortable  situation.

Further,   respondent  contends   that Mr.   Bjes  failed  to  exercise his
right  immediately.     On Tuesday,   July 28,   1981,  when he was  first assigned
to the No.   9   car,   he operated   it  for  the entire shift,   and did not  tell
his immediate supervisor,   Wayne Ross,   that he believed it was unsafe  for
him to operate  the machine.     Mr.   Bjes merely stated  that he would not
run the  car   in second gear.     Although he did show the shift  foreman,'"
William Ross,   that he was having a problem with   the pedals,  he did not
staCe  that   it was  unsafe  for  him to operate   the machine,   and both of his
supervisors   observed him operating  the machine and did not believe that
he was   running it unsafely.     In  these circumstances,   respondent  questions
Mr.  Bjes'   sincerity.

Summarizing its  defense   in  this  case,   respondent maintains   that  the
record  does  not  demonstrate  that Mr.   Bjes was  exercising his right  in
good faith,   and  that given  the  fact  that he operated the No.   10 car and
the timing of his  exercise of  his  rights,   his motivation in  this  case  is
very suspect.     Even assuming   that one can  find   that Mr.   Bjes was sincere
in his belief,   respondent submits  that it was not a reasonable one in
that he operated  the No.   10  car  in  the past  and never complained about
that car even  though  the weight of  the evidence is   that  the No.   9 and  10
cars are  similar.     Further,   respondent points  to  the  fact   that miners
larger than Mr.   Bjes  operated   the No.   9 without  alleging  that  their size
prevented   them from operating   the  car safely,   and Mr.   Bjes  did not
testify  that  he had  a physical   limitation  that  limited the  flexibility
and use of  his legs   that would  distinguish him from those other miners.

Finally,   the respondent   submits   that  little weight  should be given
to the injury Mr.   Bjes  received on  September 14,   1981.     Respondent maintainsazards" and  "problems" did exist with
